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Dear Sir/Madam,
 
Please find attached the following submitted on behalf of Allow Ltd:
 

Written Submission of Oral Case.
The Queen (on the application of FCC ENVIRONMENT (UK) LIMITED)  and the Secretary of
State for Energy and Climate Change and COVANTA ROOKERY SOUTH LIMITED, included
as part of the written summary of the oral reps.

Response to ExA’s 2nd Written Questions with accompanying plan 4/20c.docx
WQ 2.3.1 Schedule of Habitats and species locations Allow SoCG, being the current
position in relation the various different plots. There has been insufficient time to agree
this document between the parties but our comments have been forwarded to HE to be

agreed.
 
 
Yours faithfully,
 
 Christine Baggott BSc (Hons) MRICS FAAV
Partner
Bagshaws LLP
Email: christine.baggott@bagshaws.com
Tel: 01785 716 600

 
CORONAVIRUS
We are operating business as usual and will return all emails and telephone calls. However,
please be aware that due to Government restrictions in place to mitigate against COVID-19, our
offices are operating on reduced staffing. Please telephone to make an appointment before
visiting the office, as many of our employees are working from home. We apologise for any
inconvenience this may cause, but the health and safety of our employees and clients is
paramount.
Bank account details  - we will never notify you of any changes to our bank details via email
or telephone.  If you are unsure of our bank details for payments, please contact us in person
to verify them before sending funds .
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		Schedule of locations referred to in Allow SoCG



		Plan Number

		Description

		Detail

		Status

		HE Position

		Allow Position



		2, 6

		Location and extent of mitigation woodland planting in Plot 5/2 and 4/20c

		Calculation of woodland loss area and extent of replacement woodland mitigation.

		Disagree

		The landscape design for the Scheme provides a package of essential mitigation, to replace habitats lost to the Scheme, provide visual screening and provide landscape integration within existing field boundaries.  The approach to mitigation and the mitigation design has been described in the Environmental Statement [TR010054/APP/6.1], the Outline Environmental Management Plan [APP-218/6.11 and subsequent revisions] and 8.11 Environmental Mitigation Approach [REP-057/8.11]. 



A plan showing each area of woodland which will be lost to the Scheme was provided to Allow on 28/07/20. The issue of total woodland loss to the Scheme raised by Allow was substantiated with a report issued to Highways England on 23 September 2020, outlining their assessment of the woodland loss and mitigation requirements. 

A mapping exercise presented in document 8.16 [REP3-038] has shown that there are some minor discrepancies between the habitats mapped in the original Phase 1 habitat mapping exercise and the habitats on the ground, most notably when mapping habitat mosaics of woodland, grassland and scrub along the carriageways of the A460, M54 and M6. However, even when the loss of woodland is assessed using the revised methodology, there is no significant difference between the woodland loss reported in Table 8.18 of Version 3 of the ES [AS-083/6.1] and application document 6.18 [REP3-038]. The original woodland mapping and calculations of woodland loss were carried out at a higher scale than the analysis undertaken by Allow.  This original methodology is consistent with Joint Nature Conservation methodology and it is not considered necessary to map at a smaller scale than this (as the transition to one habitat to another is not obvious nor can it be defined by an accurately mapped boundary).



With the greater level of detail of woodland mapping, the calculations of woodland loss have been undertaken to a more detailed level. A buffer has been included to account for loss and damage during construction and extent of tree roots.



The areas calculated using the original and more detailed methodology result in similar areas of woodland loss

It should be noted that HE initially proposed replacement woodland on Allow Limited's land at Lower Pool at a ratio of 3:1 but, in order to address the concerns of Allow Limited, this has been reduced to approximately 2:1.  HE considers this to the absolute minimum amount of replacement woodland necessary to mitigate the impacts of the Scheme on Lower Pool LWS/SBI.

		

Bagshaws provided our assessment of woodland losses to HE on 23rd September with some example screen shots of the areas that they have assessed as woodland and are clearly not, as illustrated in previous representations.  HE had assessed the total woodland lost across the scheme as 20.4 ha and Allow had assessed it as 14.03 ha.  

Unfortunately, HE have not provided plans in CAD format where their areas and the works could be accurately overlaid onto OS Promap data so the scheme areas have had to be overlaid manually onto OS data.  It is not cost effective to print off our OS mapping findings as HE’s original baseline data has been superseded by their remapping exercise provided in 8.16 Review of Woodland Mapping provided on the 26th Nov 2020.



The key points arising from that document are as follows:

1) HE’s initial baseline mapping was undertaken at a scale of 1:5000.  This, in our opinion, is too inaccurate and we would not use a scale of less than 1:2500 for measuring land areas.  O.S.maps are surveyed at 1:2500 in rural areas and, for example, Land Registry require plans at a scale of 1:2500 or larger.  Their scale of mapping had resulted in large areas of non-woodland habitat to be included within the woodland baseline data, as we have mentioned in more detail previously.  More importantly their broad brush method of mapping is likely to have produced the largest variances.

2) HE’s revised woodland loss calculations appear in document 8.16 Review of Woodland Mapping to be on a new basis of assessment of areas lost, and a 5 m buffer against existing established woodland across the scheme is now introduced within the area required to be mitigated which was previously not allowed for.  This buffer was not included within their previous assessment, they state, due to the smaller scale mapping exercise.

3) When assessing HE’s revised calculations, but excluding the buffer areas, they are more in line with Allow’s assessment of woodland areas lost.

4) Looking at the area of loss excluding the 6.09 ha of 5m buffer introduced in the reassessment, the area HE have assessed as direct loss of woodland across the scheme (excluding Lower Pool SBI and ancient woodland) is 12.69 ha, which is more in line with Allow’s quoted area of 12.1 ha. (Allow assessed losses as 14.03 ha including Lower Pool SBI loss of 1.92 ha).   The variance between 12.69 ha and 12.1 ha of 0.59 ha has not been identified across the scheme as a breakdown of HE’s calculations has not been provided.  

5) HE’s revised assessment has introduced a new “impact buffer” of 5m where woodland that will not be felled is situated adjacent to the construction works, as the woodland may be damaged in the adjacent works and be subject to changes in the wind / rain due to change in location of the woodland edge.  Allow’s ecological consultant has not seen root protection zones applied within woodland previously, rather than the more usual application for individual trees outside woodland.  It is agreed that there could be effects on woodland edges however, the express purpose of the RPA is to define an ‘area required to maintain a tree’s viability, and where the protection of the roots and soil structure is treated as a priority’; the RPA is not defined as a layout design tool for establishing a replanting buffer.  He hasn’t seen the Standard used before in this way to calculate replanting.  Allow have not been provided with mapping illustrating where the 5m buffer is located and how its been calculated –awaited at deadline 4.



Allow do have some concerns about the area of the buffer. For example, the length of retained woodland that is situated along the “exposed edges” of the works within the Lower Pool SBI, extends to a length of 604m, which gives an area within 5m of 0.302 ha and not the 0.47 ha that HE are stating is the required buffer within the Lower Pool SBI.  Calculation is therefore awaited at deadline 4.



Across the remainder of the scheme HE have calculated 12.69 ha of direct loss of woodland plus 6.09 ha of woodland within a 5m buffer.  6.09 ha of buffer would equate to over 12km of exposed woodland edge along the scheme (excluding the Lower Pool SBI and Ancient Woodland.) It is difficult to see where the 12km of woodland edge adjoining the works would be situated and it would be useful to assess their plans to identify where the buffer is situated.



Lower Pool SBI:

The 8.16 Review of Woodland Mapping provides some specific areas in relation to Lower Pool SBI, which can be more readily compared to our mapping results over the SBI.

HE’s revised woodland loss would be 1.9 ha, plus a buffer of 0.47 ha, in comparison to their originally calculated ES loss of 1.83 ha. The area of loss has also been enlarged in the Scheme Changes and was reported in the ES Chapter 8 as 2.04 ha, but has been revised to 2.11 ha due to recalculations to allow a wider utility corridor. 



We are broadly in agreement with the areas of loss, as our previous estimate of woodland loss provided to them in September was 1.92 ha (not the 1.27 ha that they have quoted in para 3.4.4 of doc 8.16).  We are awaiting the detailed calculations to consider the variation between their calculation of 2.11 ha and our 1.93 ha as their CAD scheme drawings should be very accurate.

The additional area of buffer is however queried, as mentioned above.



To compare the areas in a table as requested: 

						HE		Allow

Area of loss across the scheme excl. SBI	:	12.69		12.1



SBI (original area before scheme changes):	1.9		1.92



Area of loss across the scheme incl SBI :		14.8		14.03



Additional buffer:

                6.09                     0





The total mitigation area proposed on plot 5/2 is made up of : 

4.84 Wood

0.57 Water

0.78 grassland (around the new ponds as a buffer from overhanging trees etc)

6.19 total



The area of plot 5/2 extends to approximately 6.19 ha.  The grassland shown on the Environmental masterplan plans is not as large as the 0.78 ha quoted and we believe that a mapping error may have been made by HE with a duplication of 0.57 ha, but the overall area proposed for mitigation is around the 6.19 ha they quote. 

The 2:1 mitigation planting ratio, would amount to 5.16 ha (ie. 2.58 x2) whereas plotted on 5/2 there is 5.41 ha of woodland. A further 0.964 ha of woodland planting is proposed on 4/20c, totalling 6.374 ha across the two plots, a ratio of approx. 2.5 :1.





		2

		Location of mitigation in plot 5/2 - Planting to west of link road

		Siting of woodland to west of link road which is isolated from the SBI to the east. 

		Disagree

		Several factors have been considered when determining the most appropriate location for ecological mitigation, including the needs of local biodiversity but also the historic and landscape character of the local area.



Whilst the highway represents a partial barrier between woodland on the east and west sides, the compensatory woodland planting on Allow’s land will not be isolated from the retained areas of Lower Pool, nor the woodland blocks to the south and east of the Scheme. The road here will be in a cutting, minimising the risk of collision for bats and birds vulnerable to road traffic deaths such as barn owl. A mammal tunnel to the south will allow safe crossing, as will the vegetated crossing at Hilton Lane to the north.


		In terms of the location of mitigation (habitats): fundamental questions exist in terms of the siting of the proposed woodland to the west of the link road. The proposal effectively isolates the new woodland from the retained parts of the SBI and the main areas of woodland in the landscape which are situated to the east of the SBI leading to a sub-optimal ecological outcome and reducing the value of the mitigation very considerably.













The road here will not be in a cutting, it is at grade. 







The bridge design does not show it to be vegetated and it has been described by HE as a “hop-over” point instead.





		2, 5

		Location of mitigation in plot 5/2 - Planting to east of link road

		Potential to re-locate mitigation from Plot 5/2 to the east of the link road

		Disagree

		When determining the most suitable location for habitat compensation, several factors must be considered including the needs of biodiversity, landscape integration, and heritage concerns. Considering all potential impacts Plot 5/2 is the best location for woodland and ponds, to compensate for the impacts to biodiversity, provides visual amenity and landscape integration and minimises the impacts to important local heritage features.

		Allow has offered to make land to the east of the proposed alignment available to provide for mitigation. Such land would deliver greater biodiversity benefits than at the location to the west. 

Allow acknowledge that mitigation planting on the East side of the new road would result in some harm to the historic parkland, but the harm needs to be considered alongside all other factors, in particular the efficacy of the environmental mitigation and CPO issue.





		2

		Location of mitigation in plot 5/2 - Bat Activity Surveys

		Species surveys are still being undertaken and therefore expectation that they will result in less land being required. 

		Disagree

		Further surveys to be undertaken in 2020 and 2021 are for the purpose of informing the final European protected species mitigation licences for bats, great crested newt and badger, as well as further determining the activity levels of barn owl that may be roosting/ nesting in trees and buildings within or close to the Scheme boundary. These are pre-construction surveys which will inform licence applications if the scheme is approved, not surveys required for the Environmental Statement.



The results of the surveys would determine the final layout of fencing to facilitate great crested newt removal from the working footprint, the need for replacement bat roosts (boxes on retained trees or retention of sections of felled trees) and the need for closure of badger setts. 

		Species surveys are still being undertaken on site. It remains unclear how the results of these surveys will be utilised in the environmental mitigation calculations. We need to see the draft licence method statements and what information has been provided in support of the bat and Great Crested Newt Letters of No Impediment and details about Natural England’s assessment.	Comment by Simon Boulter: Amended text slightly



Whilst the need for the link road is understood it must be possible to meet the need without the use of the requested powers of compulsory acquisition and with surveys continuing the extent of the ecological mitigation is likely to support less land sought compulsorily for ecological mitigation in line with Allow's own analysis.



Surveys have identified that bat activity levels are greater to the east of the scheme on Allow’s land holdings (see Figure 8.18 of the ES). Provision of mitigation to the west of the Link Road is unlikely to be as functionally valuable (as it would not link with the existing habitat resource in the east) and would be isolated by the link road itself (see written information provided summarizing Specific Hearing 1). Furthermore, to reach the planting, bats would have to use a non-vegetated structure, sited on an area not currently used by commuting bats.  Defra-funded research has shown such a structure as unlikely to be used by bats.  As such, it is highly likely that bats will not reach the new planting designed to compensate for the impact of losing 39% of their habitats within Lower Pools. 



		2

		Location of mitigation in plot 5/2 - Bat Roosts

		Limited bat roosting habitat is to be affected consideration of the amount of mitigation habitat to be provided.

		Disagree

		The levels of bat activity and the number of roosting features within Lower Pool LWS/SBI are not the principal factor for the quantum of woodland planting being created on Allows land. 



The scale of the mitigation (providing 4.94ha of woodland planting, and 0.57ha of standing water surrounded by 0.78ha of grassland for the loss of 2.04 ha of woodland and 0.46 ha of standing water within Lower Pool LWS/SBI) is proportionate to the impact, given that the LWS is of county nature conservation importance and new woodland planting will take 30+ years to establish and mature. 

		Bat roosts were confirmed on Allow’s land holdings, to the east of the proposed scheme.  In addition, bat activity was greatest to the east of the proposed scheme, with little or ‘low’ activity recorded in plot 5/2. Given the loss of c.39% of the SBI, used by both roosting and foraging bats, compensation for this impact should be placed to the east of the scheme where it is easily accessible by the resident bat population(s)(see information presented at Specific Hearing 1). 



		2

		Location of mitigation in plot 5/2 - Bat Roost Isolation/
Collision Risk

		Location of proposed bat mitigation will increase collision risk potential for bats.

		Disagree

		The Scheme in this location will be in cutting. The linear habitat guiding crossing at Hilton Lane will be around 7.7m above the height of the road. Bats were most commonly recorded crossing at heights of 5m+ above ground level. Collision risk during operation is therefore considered minimal. This is true even if bats cross the road at locations other than the crossing at Hilton Lane, as the majority of the road through Lower Pool will be in cutting, so bats will cross above the height of the majority of traffic.  

		The only identified roosts are present to the east of the proposed scheme on Allow’s land holdings (see Figure 8.17 of the ES). Hence, the only way for bats within them to reach the proposed habitats in Plots 5/2 and 4/20c would be to cross the scheme directly or travel to two over bridge locations (Hilton Lane and Accommodation Bridge). This is considerably less likely than the bats continuing to forage in the retained portions of the SBI or foraging further east;



Collision risk: the result of placing mitigation to the west of the Link road could be to drive bat commuting to this location, which in turn would generate a collision risk with oncoming traffic. The rate of such fatalities can be high such that the proposals would therefore generate a risk of causing local extinctions of colonies if this were to occur.  The road is in a cutting at the Hilton Road overbridge, but is rising and at normal levels as it passes the south eastern corner of plot 5/2 (where low levels of bat activity were recorded). As such, if bats try to cross at this location then they will be at collision risk height.  Similarly, if bats try to cross at any location adjacent to Lower Pools it is possible that they will drop down to follow the curves of the land, still bringing them into risk of collision with vehicles (see written information provided following Specific Hearing 1)



		3

		Location of mitigation ponds plot 5/2

		Location of mitigation ponds - Extent of Great Crested Newt and pond mitigation

		Disagree

		The ponds to be created in plot 5/2 are primarily to compensate for the loss of 0.46 ha of standing water in Lower Pool LWS and SBI. All ponds created are being created on 1:1 basis for those lost as a result of the Scheme.  The woodland and pond habitat that make up the LWS are a feature of importance in Staffordshire and it is a requirement of national planning policy that the Scheme adequately compensates for effects to this locally designated site.

		Ecological ponds are proposed to be created within Plot 5/2. 

This is to compensate for loss of standing water within Lower Pool LWS. However, the waterbodies will be separated from Lower, Middle and Upper pool by the scheme and will not benefit those species affected by the scheme, as they will be isolated from it.  By placing waterbodies to the east of the scheme, a coherent network of waterbodies would be created, benefiting those species affected within Lower Pool and also potentially benefiting the Great Crested Newts within Pond 34 (thereby maximizing ecological opportunities). Woodland planting and pond creation to the east of the scheme would bolster and complementing the existing Lower Pools LWS (comprising broadleaved woodland and standing water)



		1, 2

		Borrow Pit Plot 5/2 & 5/25

		Consultation with Landowner with regards to borrow pit.



		Disagree

		The proposal for a borrow pit was set out in the Application submitted in January 2020.



In particular, Annex A of the Statement of Reasons [APP-021/4.1], submitted as part of the Application, identifies the purpose for which the plot 5/2 is required to include Works No.74.  “as shown on sheet No. 5 of the Work Plans and being the construction of a borrow pit including the excavation, working and restoration to win material required for the construction of the Scheme”.  This purpose is unaffected by the Scheme changes.

		Mention is made for the first time of a borrow pit located within 5/25 however no further information has been provided to the Landowner.  We are not aware of the design or reinstatement being proposed and information has been requested. 



		6

		Location and extent of mitigation woodland planting plot 4/20c

		Extent of mitigation woodland - South of Dark Lane

		Disagree

		The band of trees to the south of Dark Lane is provided to screen views of the proposed dumbbell roundabout and western slip road which forms part of the new M54 Junction 1, from the first floor windows of residential properties on Dark Lane. It also contributes to visual amenity and biodiversity.



The trees on the south side of Dark Lane are existing and will be retained as part of the Scheme.



		Concerns relating to excessive woodland planting mitigation also apply to the proposed woodland planting in Plot 4/20c. 



The need for the extent of woodland mitigation planting at this location is unclear; the table states that it is to screen views of the scheme however the extent of planting required to provide screening is questioned. 



The retained land will be smaller and more shaded by the proposed woodland planting and therefore agriculturally less productive. 



		4

		Permanent acquisition of boundary fence south of Dark Lane Plot 4/20c..

		Justification and explanation for why a strip of land to the north of Plot 4/20c is required and concern regarding likelihood of fly tipping if hedgerow provided along Dark Lane.

		Disagree

		As this land is only required to provide a new fence fronting onto Dark Lane, HE are agreeable to changing it from a permanent acquisition plot to a new rights plot.  The new rights would include the right to enter onto the land to carry out works to clear the existing vegetation and remove the boundary treatment and to provide a new fence and hedgerow. 

Details are to be agreed with Allow.



		



Environmental mitigation plans illustrate a proposed hedge SH08 along this boundary, although this was not mentioned by HE in the meeting on the 24.9.20. A new hedge is likely to be an inadequate barrier to the anti-social behaviour, such as fly tipping, ongoing in the vicinity. The inadequacy of a hedge to address fly tipping is illustrated on the ground by the existing hedge on the car boot field (plot 5/2) along Dark Lane, which suffers from fly tipping.  Design suggestions are awaited from HE.
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Lord Justice Sullivan:  


Introduction 


1. This is an appeal against the Order dated 6th February 2014 of Mitting J dismissing 
the Appellant’s claim for judicial review of the Rookery South (Resource Recovery 
Facility) Order 2011 (“the Order”).  The background to the Appellant’s claim is set 
out in Mitting J’s judgment: [2014] EWHC 947 (Admin).  


Facts 


2. Covanta applied to the (now abolished) Infrastructure Planning Commission (“the 
Commission”) for an order granting development consent under the Planning Act 
2008 (“the 2008 Act”) for the construction of a Resource Recovery Facility (“RRF”), 
comprising an Energy from Waste (“EfW”) plant with an expected nominal 
throughput of 585,000 tonnes of residual waste per annum which would generate an 
average gross output of approximately 65 MWe, and a Materials Recycling Facility 
(“MRF”) which would provide for the management of the incinerator bottom ash 
produced by the EfW plant, at the Rookery South Pit, near Stewartby, Bedfordshire.  


3. The EfW plant was a nationally significant infrastructure project (“NSIP”) for the 
purposes of the 2008 Act.  The application for the order granting development consent 
also sought compulsory acquisition powers under sections 120 and 122 of the 2008 
Act both to acquire land, including land owned by the Appellant and by local 
authorities and statutory undertakers, and to acquire rights over land, including a right 
to extinguish a restrictive covenant which benefits land owned by the Appellant. 


4. A Panel of three Commissioners (“the Panel”) was appointed to determine the 
application.  Following an examination of the application between the 18th January 
2011 and 15th July 2011, which included an issue specific hearing on compulsory 
acquisition between the 27th June and 1st July 2011, the Panel set out the reasons for 
its decision to make the Order in its “Panel’s Decision and Statement of Reasons” 
(“SR”) dated 13th October 2011.  The Order was made by the Panel under section 
114(1) of the 2008 Act on 22nd November 2011.  


5. Because the Order authorised the compulsory acquisition of land belonging to local 
authorities and statutory undertakers which had made representations which they had 
not withdrawn, section 128 of the 2008 Act (now repealed) provided that the Order 
was subject to special parliamentary procedure.  The Order was laid before Parliament 
on the 29th November 2011.  Having considered petitions against the Order, the Joint 
Committee on the Rookery South (Resource Recovery Facility) Order 2011 reported 
without amendment on the 13th February 2013, and by virtue of section 6(1) of the 
Statutory Order (Special Procedure) Act 1945 (“the 1945 Act”) the Order came into 
force on the 28th February 2013 when the Joint Committee’s Report was published in 
Parliament. 


Mitting J’s judgment 


6. Before Mitting J the Order was challenged on two grounds: 







 


 


(1) The Panel had failed to give adequate reasons for its conclusion that there was a 
compelling case in the public interest for the grant of compulsory acquisition 
powers, because it had failed to explain why it had concluded that there were no 
reasonable alternatives to compulsory acquisition. 


(2) The Respondent failed, in the light of the long delay between the making of the 
Order on 22nd November 2011 and its coming into force on 28th February 2013, 
to consider whether it was necessary to update the environmental information in 
the Environmental Statement which had accompanied the application, so as to 
ensure that his decision was based on “current knowledge and methods of 
assessment” as required by Article 5(1) of Directive 2011/92/EU (“the 
Directive”).  


7. Mitting J rejected both of these grounds.  In grounds 2 and 3 of its appeal to this Court 
the Appellant contends that Mitting J erred in rejecting its challenge on grounds (1) 
and (2) (above).  When dealing with ground (1), Mitting J accepted in paragraph 17 of 
his judgment the Respondent’s submission as to the interrelationship between section 
122(3) of the 2008 Act, which required the Panel to include the provisions authorising 
compulsory purchase in the Order only if it was satisfied that there was a compelling 
case in the public interest for the land to be acquired compulsorily, and section 104(3) 
of the Act which required the Panel (subject to subsections (4)-(8)) to decide the 
application in accordance with any relevant national policy statement (“NPS”).  The 
relevant NPSs in this case were the Overarching National Policy Statement for Energy 
(EN-1), and the National Policy Statement for Renewable Energy Infrastructure (EN-
3).  These said that the need for new renewable energy projects was urgent (paragraph 
3.4.5 of EN-1), and that the Commission “should act on the basis that the need for 
infrastructure covered by this NPS has been demonstrated.”  There is no challenge to 
this paragraph of Mitting J’s judgment.  


8. In paragraph 18 of the judgment Mitting J went somewhat further, and expressed his 
own view as follows: 


“18.  For my part I find it difficult to conceive of circumstances 
in which the Panel in applying statutory guidance, as it must, 
which established an urgent need for development, could 
legitimately conclude that there was not a compelling case as a 
necessary element of the scheme, justifying compulsory 
acquisition of rights in land.  To that extent, the established 
distinction between tests for the grant of planning consent and 
the grant of a power of compulsory acquisition (see Trusthouse 
Forte Hotels Ltd v Secretary of State for the Environment 
(1986) 53 P&CR 293 at page 299, paragraph 2 and page 300, 
paragraph 6) has been modified by statute.” 


Ground 1 


9. In ground 1 of its appeal the Appellant contends that the reasoning in paragraph 18 of 
the judgment is erroneous in a number of respects.  I can deal briefly with this ground 
of appeal because it was agreed by all three parties that: 


(a) the judge did err in this paragraph of his judgment (see paragraph 10 below); but  







 


 


(b)  the error in paragraph 18 of the judgment does not affect the outcome of the 
appeal because there is no suggestion that the Panel made the same, or (subject to the 
challenge in ground 2 (below) to the adequacy of the Panel’s reasons in the SR) any 
other legal error in its decision to grant development consent.  


10.       The parties were agreed that the relationship between sections 104 and 122 of the 
2008 Act was correctly set out in paragraphs 35 and 36 of Mr. Blundell’s Skeleton 
Argument, as follows:  


“35….. 


(1) Section 104(3) of the 2008 Act requires “the application” to 
be decided in accordance with any relevant NPS; 


(2) The tests for whether to grant powers of compulsory 
acquisition are set by section 122(2) and (3) of the 2008 Act 
and include, in section 122(3), that there must be “a 
compelling case in the public interest”; 


(3) Where “the application” includes proposed powers of 
compulsory acquisition of land, in assessing whether there 
is a “compelling case in the public interest” pursuant to 
section 122(3), the decision-maker will have to  make that 
assessment in accordance with the contents of any relevant 
NPS by virtue of section 104(3); 


(4) However, where, as in the present case, the NPS establishes 
an urgent need for development, this does not mean that the 
“compelling case in the public interest” test is automatically 
and necessarily met – section 104(3) means that, in 
assessing whether there is a “compelling case in the public 
interest”, the need for the development must be treated as 
established and cannot be questioned, but it may be possible 
to meet the need without the use of the requested powers of 
compulsory acquisition; 


(5) This is a reflection of the fact that section 104(3) is a broad 
provision, dealing with the determination of the application 
as a whole and leading to an order granting development 
consent which may include compulsory acquisition 
provisions, whereas section 122(3) is a narrower test 
dealing specifically with compulsory acquisition powers;  


(6) The full and proper application of the section 122(3) test is 
guaranteed by section 104(6) which disapplies the 
requirement in section 104(3) where it would lead to 
unlawfulness under any enactment (i.e. including under a 
different provision of the 2008 Act) – thus, if there was any 
potential conflict between sections 104(3) and 122(3), the 
“compelling public interest” test in section 122(3) would 
not be overridden by section 104(3).  







 


 


36. In this way, there is no conflict between section 104(3) and 
section 122(3).  They each operate distinctly in the 
determination of the application overall (in the case of section 
104(3)) and a request for compulsory acquisition powers (in the 
case of section 122(3)).  To the extent that any conflict might 
otherwise arise because of the terms of particular provisions in 
an NPS, the conflict is avoided by virtue of section 104(6).”  


11.    The parties were also agreed that it was not, in fact, so difficult to conceive of 
circumstances where an examining Panel could conclude that there was no 
compelling case for compulsory acquisition despite an NPS having established an 
urgent need for development.  Three examples were given in Mr. Blundell’s Skeleton 
Argument:  


“(1) The land proposed to be acquired compulsorily may, on 
proper analysis, be found to be excessive because the 
development proposals can be constructed without needing that 
land to be acquired (in which case, the section 122(2) test 
would also not be met);  


(2) The acquisition of a right over the land, rather than its 
acquisition, might suffice; and 


(3)   The land may be necessary but, during the course of the 
Panel’s consideration of the application, the owner may agree 
to sell it willingly rather than by compulsion (a common 
scenario in compulsory purchase inquiries).”  


            To these examples the Appellant added the example of an NPS which did not require 
consideration of alternative sites for the purpose of deciding whether to grant a 
development consent for a particular kind of infrastructure development, but where 
the existence of an alternative site or sites would be relevant for the purpose of 
deciding whether there was a compelling case in the public interest for compulsory 
acquisition.   


Ground 2  


12. It is important to appreciate the very narrow focus of the reasons challenge to the SR.  
The Appellant accepts that the Panel did not fall into the error of assuming that 
because the “urgent” need for EfW plants, as established by EN-1 and EN-3, was such 
as to outweigh the adverse impacts of the development in visual and other terms so 
that development consent should be granted, it followed that compulsory acquisition 
powers should also be granted. The Panel recognised that a compelling case in the 
public interest had to be demonstrated (paragraph 7.12), arranged a hearing to deal 
specifically with the issue of compulsory acquisition (paragraph 7.15), and dealt with 
“Compulsory Acquisition Matters” in a separate Chapter, Chapter 7, of the SR.  


13. The SR must be read as a whole.  Although compulsory purchase matters are dealt 
with in a separate Chapter, it would not be right to read Chapter 7 of the SR in 
isolation.  Having said in paragraph 7.12 that “compulsory acquisition must be 
justified in its own right” the Panel continued:  







 


 


“But this does not mean that the compulsory acquisition 
proposals can be considered in isolation from the wider 
consideration of the merits of the project: there will be some 
overlap. There must be a need for the project to be carried out 
and there must be consistency and coherency in the decision 
making process.”  


            The Panel returned to this issue in paragraphs 7.86 and 7.87, as follows:  


“7.86  We are, however, mindful that the DCO considers both 
the development and compulsory acquisition powers and that 
the case for the grant of compulsory acquisition powers cannot 
properly be considered until the position regarding the 
development matters has been determined. There must be 
consistency and coherency and accordingly we have adopted a 
two-stage approach: we have first formed a view on the case 
for development, and then in this Chapter have proceeded on 
the basis of that conclusion. 


          7.87 Chapter 6 reaches the conclusion that in development 
terms consent should be granted. That being said, all the issues 
which arose in considering the case for development have also 
been considered in the case for the grant of compulsory 
acquisition powers. Some issues relevant to the consideration 
of the grant of development consent were examined further in 
the context of compulsory acquisition. For that reason, the 
Panel suggested to the Applicant and affected persons a number 
of areas which should be tested by cross-examination at the 
compulsory acquisition hearing. The areas in question were 
scale and need, alternative sites, and policy. However, the list 
was not exhaustive, and all affected parties were invited to 
suggest other areas that might be so tested, but none did so.”  


14. When considering alternative sites, the Panel considered “whether the need could be 
met on an alternative site or in an alternative way (not requiring the grant of 
compulsory acquisition powers) having regard to NPS EN-1” (paragraph 7.15).  The 
Appellant (which was then called the Waste Recycling Group Limited, and is referred 
to as WRG in the SR) accepts that the Panel accurately summarised its case on this 
issue, as follows:  


 
“Need - the principal justification for the project is the national 
need for energy generation. However, this can be met by small 
scale installations as well as a large-scale installation…..  


Alternatives - …. The Applicant’s approach…… has failed to 
examine a fundamental alternative, namely a dispersed or local 
waste management solution which would have led to a 
conclusion that there were alternative proposals which offer 
advantages over the proposed site.”                                  
(paragraph 7.47)                          







 


 


“7.50 the Applicant had failed to demonstrate a need for the 
facility or that other alternative sites are not either readily 
available or likely to come forward within similar time scales 
and that there were significant risks of material adverse 
consequences.”  


15.   The Panel summarised Covanta’s response to WRG’s argument that there were 
alternative sites which could be used to meet existing need without using compulsory 
acquisition powers, as follows:  


“[1] in view of the urgent need for additional renewable energy 
generation and the scale of the current need, the sites should not 
be looked at as alternatives – all are needed. The Government 
has not sought to cap the volume of development coming 
forward: quite the opposite. Paragraph 3.3.24 of NPS EN-1 
states ‘it is not the Government’s intention in presenting the 
above figures to set targets or limits on any new generation 
infrastructure to be considered in accordance with the NPSs’;  


[2] none of the alternative sites put forward by WRG are as 
capable of meeting national policy objectives as Rookery 
South: apart from the fact that they could not process the same 
volume they have not reached the same stage in the 
development process and cannot be truly be regarded as 
alternatives; ….”                                                               
(paragraph 7.69) 


 


16.     In paragraph 7.92 the Panel rejected Covanta’s contention [1] (above) that it was not 
necessary to look at the alternative sites which comprised the Appellant’s dispersed 
solution:  


“The Applicant suggests that because of the deficit in waste 
recovery capacity in the catchment area and the need for 
renewable energy infrastructure, there is a requirement for 
other projects to come forward in addition to that proposed, and 
therefore discussion of alternatives is inappropriate. We note 
and understand the reasoning behind this suggestion but we 
have considered the case for alternatives argued both by the 
Applicant and WRG and reached our conclusion having regard 
to the guidance in paragraph 4.4.3 of EN -1 namely that ’the 
IPC should be guided in considering alternative proposals by 
whether there is a realistic prospect of the alternative 
delivering the same infrastructure capacity (including energy 
security and climate change benefits) within the same 
timescale’”  


            Thus far, the Appellant has no criticism of the reasoning in the SR.  







 


 


17. The crucial paragraphs of the SR for the purpose of the Appellant’s challenge on 
ground 2 are paragraphs 7.93 and 7.94:  


 
“7.93 A number of points were put to us in the course of the 
compulsory acquisition hearing including the following:  


• none of the alternatives is capable of delivering the same 
capacity;  


• none of the alternatives has the same prospect of delivering 
further carbon savings by CHP;  


• none of the alternatives would deliver the same benefits in 
terms of climate change or energy security (para 4.4.3 of 
EN-1 expressly emphasises the significance of such 
benefits in the context of alternatives); and  


• there is no material prospect of any comparatively sized 
facility coming online within the same timescale.  


 


7.94 We are of the view that there are no alternative sites to 
Rookery South in terms of delivery and timescale. At the 
compulsory acquisition hearing the Applicant submitted a letter 
dated 29 June 2011 written by Mr Chilton (the Managing 
Director of Covanta Energy Limited) which confirmed the 
company's intention to progress the project with every urgency 
(APP/8.10). But owing to the timing of its submission, and the 
fact that the author was not present to respond to questioning 
on it, we afford limited weight to it.”  


            This led the Panel to conclude in paragraph 7.118 that:  


“there are no sites which are an alternative to Rookery South in 
terms of delivery and timescale”  


18. On behalf of the Appellant, Mr. Maurici QC submitted that paragraph 7.93 of the SR 
simply records that the four bullet points were put to the Panel, it does not say that the 
Panel accepted those points (which had been put to the Panel  by Covanta).  It is true 
that the Panel does not expressly agree with the four bullet points, but I have no doubt 
that Mitting J’s conclusion that they did so by necessary implication (see paragraph 
20 of the judgment) was correct.  The first sentence of paragraph 7.94 would make no 
sense if the Panel had not accepted the four bullet points listed in the previous 
paragraph.  


19. We were referred to a number of authorities which deal with the proper approach to 
challenges to the adequacy of reasons in planning and compulsory purchase cases.  
With one exception, it is unnecessary to refer to those authorities in any detail.  They 
are all very familiar, and the relevant principles were not in dispute between the 







 


 


parties.  The one exception is the following passage in the judgment of Slade LJ in R v 
Secretary of State for Transport ex p de Rothschild [1989] 1 All ER 933, in respect of 
a decision letter confirming a Compulsory Purchase Order:  


“In my judgment, it could not be right to analyse and pick to 
pieces each sentence of the Secretary of State’s letter as if it 
were a subsection in a taxing statute.  To accept the appellants’ 
submission would, in my judgment, involve an altogether too 
analytical, indeed I would say perverse, construction of the 
language by which the Secretary of State expressed himself, 
when his letter is read as a whole.  On a fair reading of the 
letter as a whole, it is in my opinion clear that the Secretary of 
State was intending to endorse the whole of the inspector’s 
conclusions.”                                                                                  
(see p. 943 a – b) 


20. The Appellant’s submission that the Panel did not endorse the four bullet points in 
paragraph 7.93 is an altogether too analytical, and indeed a perverse construction of 
the language used by the Panel if the SR is read as a whole.  If that is done, earlier 
passages in the SR do not leave any room for doubt that the Panel did agree with the 
first three bullet points.  The fourth bullet point was uncontroversial.  It is common 
ground that no (single) “comparatively sized facility” was put forward as an 
alternative.  If there was an alternative it was the “dispersed solution” consisting of a 
network of smaller facilities put forward by WRG and the local authorities.  The 
Panel had considered the merits of such an alternative in paragraphs 5.33 and 5.34 of 
its Report when considering whether development consent should be granted for the 
proposed RRF:  


“5.33 Several parties argued that the size of the proposed plant 
was excessive, and there were alternative ways of handling 
waste through a network of smaller plants. Obviously, if only 
waste from (the former) Bedfordshire and Luton area is to be 
accepted that would be the case. The Applicant’s intent, 
however, is to accept waste from a wider area and the evidence 
of the WRATE Report submitted with the application is that the 
benefits in sustainability terms of having a single plant such as 
that proposed, would be significant as compared to the option 
of developing a number of smaller plants positioned more 
closely to the source of the waste (DOC/5.4). We agree.  


5.34 In this regard, there can be no doubt that, if a plant of the 
size proposed were to be developed, fewer other plants would 
be required to deal with a given volume of waste. Indeed, some 
plants that might have otherwise come forward, including ones 
on sites close to the Rookery, may not do so. However, whilst 
several schemes were put forward during the examination as 
‘alternatives’ to the Applicant’s proposal, the evidence is that 
most are at an early stage of development and there is no 
certainty that they will progress (see para 7.92 et seq below).”  







 


 


21.      Mr. Maurici accepted that the benefits in sustainability terms of having a single plant 
such as that proposed, which the Panel in paragraph 5.33 agreed would be significant 
as compared with the option of developing a number of smaller plants, included the 
benefits identified in the second and third bullet points in paragraph 7.93: delivering 
further carbon savings by CHP, and delivering benefits in terms of climate change and 
energy security.  There can, therefore, be  no doubt that the Panel did endorse the 
points listed in paragraph 7.93.  


22.    Mr. Maurici submitted that it did not follow that the Panel’s reasoning was adequate.  
It is common ground that the final bullet point in paragraph 7.93 does not deal with 
the dispersed solution of a network of smaller sized facilities.  Mr. Maurici submitted 
that the first bullet point was correct as far as it went – none of the suggested 
alternatives in the dispersed solution, if considered individually, was capable of 
delivering the same capacity – but it did not answer WRG’s argument that, 
collectively, the smaller sized facilities in the dispersed solution were capable of 
delivering the same capacity as the proposed RRF at Rookery South.  


23.      Mr. Blundell (whose submissions were adopted by Miss Harling – Phillips on behalf 
of Covanta) submitted that the references to “the alternatives” in the first three bullet 
points were references to the dispersed solution of a network of smaller sized plants, 
and that the Panel’s consideration of whether they were “capable” of delivering the 
same capacity would have included its consideration of whether there was a 
reasonable prospect of the same capacity being delivered within the same timescale, 
and its conclusion that they were not “capable” reflected its earlier conclusion in 
paragraph 5.34 (which cross-referred to paragraph 7.92 et seq) that most of the 
alternatives were at an early stage of development and there was no certainty that they 
would progress.  


24.      Mr. Maurici submitted that while the Panel’s conclusion that “most” of the 
alternatives were at an early stage and there was no certainty that they would progress 
was adequate for the purpose of deciding whether to grant development consent 
because of the policy guidance in NPS EN-1 (see  below), it was not an adequate 
basis for a conclusion that the dispersed alternative would not be capable of delivering 
the same capacity within the same timescale as the Rookery South proposal: the 
dispersed alternative did not rely on all, or even most, of the alternative sites coming 
forward.  In paragraph 5.35 of the SR the Panel said:  


“In any event the Government’s policy on capacity is clear. 
NPS EN-1, paragraph 3.1.2 advises that ‘The Government does 
not consider it appropriate for planning policy to set targets for 
or limits on different technologies’. In the following paragraph 
it states ‘The IPC should therefore assess all applications for 
development consent for the types of infrastructure covered by 
the NPSs on the basis ….that there is a need for those types of 
infrastructure…’. Paragraph 3.4.5 of the document records that 
‘The need for generation projects is therefore urgent.’”  


25. While there is some force in Mr. Maurici’s submissions, it would be surprising if, 
having accepted the need to consider alternative ways to meeting the need (paragraph 
7.15), and having accurately summarised the Appellant’s case that the alternative way 
of meeting the need was a dispersed solution through a network of smaller plants 







 


 


(paragraph 7.47), the Panel, in an otherwise thorough and comprehensive SR, had 
simply failed to address that alternative.  In my view, on a fair reading of the SR as a 
whole, the Panel did not fail to address the alternative dispersed solution, it rejected it 
in paragraphs 7.93 and the first sentence of paragraph 7.94 of the SR.  I have reached 
that conclusion for the following reasons. 


26. I have already mentioned the fact that the parties are agreed that the fourth bullet 
point in paragraph 7.93 is concerned with the prospect of a single, comparably sized 
facility coming online within the same timetable.  By contrast with that final bullet 
point, the first three bullet points all commence with the words: “none of the 
alternatives”.  Any informed reader of the SR would realise that “the alternatives” 
were not an alternative site (because there was no site on which there was any 
prospect of a comparatively sized facility coming forward) but a combination of 
smaller sites, and the network of smaller sites which comprised the dispersed solution 
was the only such alternative which had been put forward in any detail.  


27. The Panel’s agreement with the second and third bullet points reflects its earlier 
conclusion in paragraph 5.33 that a network of smaller plants would not have the 
significant sustainability benefits of a single plant such as that proposed.  If the SR is 
read as a whole it is plain that “the alternatives” which would not deliver further 
carbon savings by CHP, or the same benefits in terms of climate change and energy 
security, are the network of smaller plants referred to in paragraph 5.33.  There is no 
reason to give a different meaning to “the alternatives” in the first bullet point.  If Mr. 
Maurici’s submission was accepted, and the first bullet point was to be read as a 
statement that none of the alternatives, when considered individually (but not 
collectively) was capable of delivering the same capacity, it would add nothing to the 
fourth bullet point: there was no alternative, comparatively sized, facility.  


28. I accept Mr. Blundell’s submission that, when read in context, the Panel’s conclusion 
that none of the alternatives is capable of delivering the same capacity is not simply a 
conclusion as to the capacity of the alternative dispersed solution, whether that 
capacity is measured in terms of tonnes of residual waste per annum or MWe, in the 
abstract, but is the Panel’s  response to the question posed by the policy guidance in 
paragraph 4.4.3 of EN-1, to which it had referred in the previous paragraph of the SR: 
was there a realistic prospect of the alternative delivering the same infrastructure 
capacity within the same timescale?  Given the policy on capacity in NPS EN-1, it did 
not have to answer that question at the earlier stage, but the Panel did consider this 
issue, and it had reached the conclusion, in effect, that there was not a realistic 
prospect of the dispersed solution delivering the same infrastructure capacity within 
the same timescale because most of the ‘alternatives’ were at an early stage and there 
was no certainty that they would progress.  The cross-reference in paragraph 5.34 to 
paragraph 7.92 et seq was inserted for a purpose: to make it clear that in the Panel’s 
view its conclusion in paragraph 5.34 was also relevant for the purpose of its 
application of the guidance in paragraph 4.4.3 of EN-1 when considering the 
alternatives to compulsory acquisition.  The Panel could have gone into greater detail 
on this issue (which was but one of very many issues dealt with in the SR) but it was 
not required to do so. 


29. Mr. Maurici submitted there was a further reason why it should be inferred that the 
four bullet points in paragraph 7.93 of the SR were not dealing with the dispersed 
solution; they were a summary of four points which had been put to the Panel by 







 


 


Covanta in a paragraph of its closing submissions in which it had been dealing with a 
number of alternative sites owned by WRG about which WRG had been able to give 
more detail.  Covanta had responded to the dispersed solution, which included those 
sites together with other sites not owned by WRG, in a later paragraph of its closing 
submissions in which it had described this alternative as “nebulous in the extreme and 
entirely lacking in substance.”  While Covanta in its Closing Submissions did deal 
separately with WRG’s alternative sites and the “nebulous” dispersed strategy which 
included other sites, its criticisms of the former, if they were accepted by the Panel, 
would apply with no less force to the latter.  In these circumstances, it would not be 
right to rely on the order in which Covanta put its points in its closing submissions as 
the basis for an inference that the first three bullet points in paragraph 7.93 of the SR 
were not addressed to the dispersed solution.  On a fair reading of paragraph 7.93 the 
Panel dealt with the dispersed solution which comprised a number of smaller sized 
facilities in its first three bullet points, and the final bullet point then recorded that 
there was no prospect of a single comparatively sized facility coming online within 
the same timescale.   


30. For these reasons, I would dismiss Ground 2 of this appeal.          


Ground 3  


31. It is common ground that when an Environmental Statement (“ES”) is required, the 
environmental information it contains should be compiled on the basis of “current 
knowledge and methods of assessment.”:  see Article 5.1 of the Directive and the 
definition of “environmental statement” in regulation 2(1) of The Infrastructure 
Planning (Environmental Assessment) Regulations 2009 (“the Regulations”).  The 
Appellant accepts that the ES which was submitted by Covanta in support of the 
application for the Order in August 2010 complied with this requirement.  The 
Appellant’s submission under ground 3 is that by the time when the Order came into 
force in February 2013 the environmental information in the ES was outdated, and 
had ceased to reflect current knowledge and methods of assessment.  


32. In cases which are subject to environmental impact assessment the assessment, which 
includes the developer’s ES, must be carried out before “development consent” is 
granted: see Article 2 of the Directive and regulation 3 of the Regulations. Article 
1(2) of the Directive provides that:  


“(c) ‘Development consent’ means the decision of the 
competent authority or authorities which entitles the developer 
to proceed with the project.” 


            Paragraph (f) defines ‘competent authority or authorities’:  


“(f) ‘competent authority or authorities’ means that authority or 
those authorities which the Member States designate as 
responsible for performing the duties arising from this 
Directive.”  


33. Mitting J accepted the Respondent and Covanta’s submission that in the present case 
there was only one competent authority – the Panel acting on behalf of the 
Commission under the 2008 Act, and there was only one development consent - the 







 


 


Order made by the Panel on 22nd November 2011.  Parliament had not been 
designated as a competent authority for this purpose and its report on the Order 
without amendment to Parliament on the 28th February 2013 was not a development 
consent, even though by operation of statute (section 6(1) of the 1945 Act) the Order 
did not come into force until that date: see paragraphs 24 and 25 of the judgment.  


34. I agree.  Mr. Maurici fairly accepted that, as a matter of domestic law, the conclusion 
reached by Mitting J was inescapable.  However, he submitted that the Regulations 
had failed properly to transpose the requirements of the Directive because 
“development consent” had an autonomous meaning, and EU case law established the 
proposition that the decision that allowed a developer to commence the works for 
carrying out its project was a development consent: see R (Wells) v Secretary of State 
for Transport, Local Government and the Regions [2004] 1 CMLR 31, and R (Barker) 
v Bromley London Borough Council [2006] QB 764 at paragraphs 44 - 45.  It was 
common ground that Covanta could not commence the development until the Order 
came into force on 28th February 2013.  


35. Mitting J concluded that Wells and Barker were distinguishable.  I agree.  In 
paragraph 45 of its judgment in Barker the ECJ said:  


“It is apparent from the scheme and the objectives of Directive 
85/337 that that provision refers to the decision (involving one 
or more stages) which allows the developer to commence the 
works for carrying out his project.” 


         In paragraph 46 the ECJ said: 


“Having regard to those points, it is therefore the task of the 
national court to verify whether the outline planning permission 
and decision approving reserved matters which are at issue in 
the main proceedings constitute, as a whole, a “development 
consent” for the purposes of Directive 85/337: see, in this 
connection, the judgment delivered today in Commission of the 
European Communities v United Kingdom of Great Britain and 
Northern Ireland (Case C – 508/03), post, p 501B, paras 101 
and 102.”  


            It is readily understandable that an outline permission, in which certain matters which 
may have effects on the environment are reserved for later approval, and the 
subsequent approval of reserved matters should constitute, as a whole, a 
“development consent.”  If they do not, there will have been no assessment of the 
environmental effects which were not identifiable until the reserved matters stage: see 
paragraph 47 of the ECJ’s judgment.  


36. The ECJ’s reference in paragraph 48 of its judgment to a  consent procedure 
“comprising more than one stage, one involving a principal decision and the other 
involving an implementing decision which cannot extend beyond the parameters of 
the principal decision” was made in the context of a two stage process – outline 
permission and approval of details – in which the environmental assessment at the 
first stage might not be comprehensive and would therefore need to be completed at 







 


 


the second stage when those environmental effects which were not identifiable at the 
first stage had to be assessed.  


37.  That is not the position in the present case.  The Order did not reserve any detailed 
matters which might have environmental effects for further consideration and 
approval by Parliament.  The ES in support of the Order had to be, and was, a 
comprehensive environmental assessment of the development for which development 
consent was granted by the Order.  Since the Joint Committee reported on the Order 
without amendment there was no change in the development for which consent had 
been granted which might have led to the need for a further assessment of its effects 
on the environment.  


38. Mr. Maurici accepted that if a Joint Committee considering an Order under the special 
procedure set out the 1945 Act reported that the Order be not approved so that the 
Order had to proceed as a Bill (see subsections 6(3) – (5)), then Parliament would be 
in a position to require a further environmental assessment under its Standing Orders.  
He submitted that a lacuna remained, because there would not necessarily be an 
opportunity for a further environmental assessment if a Joint Committee reported an 
Order with amendments (see subsection 6(2)). This point is wholly academic. If there 
was such a lacuna in our domestic legislation it no longer exists, section 128 of the 
2008 Act having been repealed, and it has no bearing on the present case in which the 
Joint Committee reported on the Order without amendment. 


39. I would dismiss this appeal. 


Lady Justice Black: 


40. I agree 


Lord Justice Aikens: 


41.    I also agree. 


 


 


  


 


 


 


 


 


 


 







 


 


 


 


 


 


 


 


 


 


             


 


 


 


 








 


 


M54 to M6 DCO Issue Specific Hearing and Compulsory Acquisition Hearing 


Written Submissions of Oral Case on behalf of Allow Limited ('Allow') 


Compulsory Acquisition Hearing 10 December 2020 


1. Allow owns 11 plots of land which are presently required for the development of the scheme and 


its environmental mitigation.  


2. Allow has taken an entirely reasonable stance and does not object to the acquisition of the land 


that will be directly affected by the road infrastructure itself. What Allow does take issue with, is the 


permanent acquisition of land to the west which is required for environmental mitigation.  


3. To be even more precise, the biggest issue concerns plot 5/2, but there remain outstanding issues 


in respect of those plots within the 4/20 plot series.  


4. Allow's representations dated 1 December 20201 summarise the issues in respect of those plots, 


and which I do not have the time to repeat here, but by way of example, a particular issue with 4/20 


is that the applicant proposes to leave Allow with only an island of land within the wider plot, but 


with no apparent means of access. That is plainly inappropriate and unreasonable, and Allow is 


confident that the applicant will be keen to remedy that very obvious issue.  


5. In respect of the environmental mitigation, which is planned for plot 5/2 there are greater concerns 


over the compulsory acquisition of that field. It is Allow’s submission that neither the legal nor the 


policy tests are met in respect of that land for the following reasons: 


(a) First, it is not necessary to acquire that land because Allow is offering land for 


environmental mitigation on the east which is within its ownership, available and is in fact 


preferable from an ecological perspective.  


(b) Compulsory acquisition is a measure of last resort and would not have to be exercised 


in respect of land to east since Allow is willing and happy to agree to the use of that land 


for mitigation.  


(c) For all the reasons set out by Mr Boulter and summarised below, land to the east is more 


appropriate in ecological terms than the land to the west of the new link road. There is 


therefore a compelling case in public interest in securing land to the east for that 


mitigation, not the west.  


(d) There is scant justification for insisting on ecological mitigation to the west. The applicant 


has failed to provide clear evidence to support its case, as required by the guidance2 


(para. 13).  It has not engaged sufficiently with this point to date.   


(e) Further, it is incumbent upon the applicants to properly assess alternatives; not just 


for the scheme as a whole, as they have set out in chapter 3 of the Environmental 


                                                      
1 Comments on Accepted Changes  


2 DCLG Guidance, Planning Act 2008 Guidance related to procedures for the compulsory acquisition of land  
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Statement, but also in respect of compulsory acquisition (see para 8 of the same 


guidance).  


(f) The offer made by Allow of land to the east is not only a valid alternative, but it is a better 


alternative. There is no evidence that the applicant has properly assessed that as an 


alternative.  


(g) The Applicant’s reply to all of this, is that Historic England would resist mitigation there, 


but with respect, that argument comes nowhere near reaching the high threshold that the 


Government has laid down in respect of compulsory acquisition. Just because Historic 


England take issue with planting to the east does not mean that the applicant has made 


a compelling case in the public interest to acquire land to the west – far from it: 


(i) There is no evidence before the ExA that Historic England has expressed 


anything other than a preference for mitigation to be on the west side of the road. 


A preference does not equate to necessity or a compelling case.  


(ii) Moreover, while Historic England are unconcerned with the ecological impact of 


the scheme, or the statutory tests relating to compulsory acquisition, the ExA will 


have to balance the competing issues in respect of the historic and the natural 


environment, and the rights of the landowner to peaceful enjoyment of the land. 


The ExA will have to decide where the balance falls.  


(iii) It is Allow’s case, that the Applicant has struck the wrong balance. The Applicant 


appears to consider that unarticulated harm to the historic landscape should 


outweigh not only a better solution in ecological terms, but the clear presumption 


in both statute and guidance that a landowner should not ordinarily be deprived 


of their land.  


(iv) In fact, the applicant has provided no evidence at all to demonstrate that 


ecological mitigation is best placed on the west side of the scheme.    


(v) The only evidence on the matter is from Allow’s ecologist which confirms that the 


mitigation would be more appropriate on the eastern side of the road .  


(vi) Conversely, neither the Applicant nor Historic England have provided any 


evidence or analysis that supports it position. It is not at all clear Historic England 


or the applicant say harm would arise from additional planting in a landscape 


which has undergone significant planting in any event, and where there is 


nothing to prevent Allow from planting new woodland if it so wished; and 


(vii) Finally, Historic England has never been to site3 and so cannot offer a credible 


view.  


6. Accordingly, compulsory acquisition of Allow’s land is neither justified nor necessary. As the Court 


of Appeal has accepted, the need for the development alone cannot amount to a compelling case 


in the public interest to compulsorily acquire land4. The Applicant has to show that there is a 


compelling case that Allow’s land should be acquired for the purpose indicated. It has not done so.  


7. In the alternative, even if mitigation did have to go to the west of the road, then Allow’s alternative 


submission is that it is not necessary for the land to be permanently acquired by the applicants. 


                                                      


3 Note that a site visit has since taken place between Historic England, the Applicant's representatives and Allow's Ecologist and Historic Landscape 
Consultant on 6 January 2021 post the ISH and CPO Hearings. 


4 R (FCC Environment (UK) Ltd) v Secretary of State for Energy and Climate Change [2015] EWCA Civ 55 at [10] 
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Allow would be content for the applicant to acquire temporary rights over that land, but ownership 


should remain with the landowners, who would manage the ecological mitigation works in the long 


term. 
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Summary of Items Raised at Issue Specific Hearing 1 ‘Biodiversity and Cultural Heritage’ 8th 


December 2020 


Biodiversity 


1. Background 


1.1 Introduction 


(a) Aspect Ecology has been commissioned by Allow to review proposals associated with the 


compulsory purchase of their land for habitat creation purposes. 


(b) The habitat creation is being proposed by the Applicant to offset adverse effects 


associated with the construction of the M54 to M6 Link Road.  


(c) The 8th December 2020, Issue Specific Hearing 1 ‘Biodiversity and Cultural Heritage’ 


discussed points raised by several Affected Parties regarding the appropriateness and 


need for certain ecological compensation measures associated with the scheme. Topics 


were linked to potential or perceived effects on important ecological features, namely: 


(i) The Effect on Great Crested Newts and Associated Mitigation; 


(ii) The Effect on Woodland; and 


(iii) The Effect on Bats and Associated Mitigation. 


(d) This Technical Summary Note documents the oral evidence given at the hearing in 


relation to the points above. In summary, it is considered that ecological compensation, 


sited to the west of the proposed Link Road (especially on Plot 5/2) is sub-optimally 


located and will not deliver the ecological benefits stated in the Environmental Statement 


and will not maximise biodiversity opportunities. 


1.2 Structure of this note 


This note discusses each of the items above in the order they were covered at the Issue Specific 


Hearing 1. It presents the points raised, both scheme-wide and in relation to specific plots of land 


owned by Allow. It firstly summarises the key points raised by Allow, before documenting the 


evidence used to reach the conclusions discussed and any responses provided by the Applicant 


during the hearing.  


2. The Effect on Great Crested Newts  


2.1 It is acknowledged that none of the habitats created on Allow’s land are for the sole/express 


purpose of Great Crested Newt (GCN) conservation. However, as the approach taken by the 


Applicant affects the scheme as a whole and the quantum of land required for habitat creation, it 


was still considered relevant to raise points regarding: 


(a) The appropriate distance for surveys, and need for mitigation; and  


(b) The proposed location for mitigation. 


2.2 The Appropriate Distance for Surveys 
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(a) A screening distance for GCN surveys of some 500m appears to have been utilised (see 


Section 3.1.5 of Appendix 8.11) whereas 250m is appropriate. Indeed, the distance  of 


250m was selected for standard sampling surveys. 


(b) Guidance set out within Natural England’s Method Statement template5, to be used when 


applying for a Great Crested Newt development licence, states that surveys of ponds 


within 500m of the site boundary are only required when ‘(a) data indicates that the 


pond(s) has potential to support a large Great Crested Newt population, (b) the footprint 


contains particularly favourable habitat, (c) the development would have a substantial 


negative effect on that habitat and (d) there is an absence of dispersal barriers.’ Given 


that in this instance, none of the four points listed above are applicable to the project, as 


it crosses large tracts of arable and improved land with few confirmed records of GCN, it 


is considered that survey of ponds within 250m of the site boundary would have been 


more appropriate than the 500m used by the Applicant.   


(c) This increased screening distance could have led to over-inflated requirements for GCN 


compensation and habitat creation. This is because six ponds, with ‘assumed’ presence 


of GCN (an overly precautionary approach in itself, as discussed in the hearing) are 


located within 250-500m and are likely to require habitat creation/compensation as part 


of the European Protected Species licence for the scheme. The Applicant has agreed to 


provide the Method Statement associated with this application, so that areas identified for 


GCN compensation can be confirmed.6  


(d) The 2020 GCN survey report (Appendix 8.15) lists: 


(i) Three ponds with confirmed GCN presence across the entire scheme (ponds 34, 


52 and 128); and 


(ii) Twelve ponds with ‘assumed’ GCN presence.  This assumption is still considered 


overly precautionary based on the (negative) survey results obtained across the 


scheme. Furthermore, six of these ponds (9, 76, 106, 107, 108 and 114) are 


between 250-500m of the scheme. Only one of these ponds (108) had a Habitat 


Suitability Index calculated.  This was ‘below average’. As such, in terms of point 


‘a’ in paragraph 2.1.3 above, none of the ponds have been identified as having 


the potential to support a large GCN population. As such, the use of a 500m 


survey area is not required and indeed is inappropriate. 


(e) Although no specific measures for GCN on Allow’s land have been proposed by the 


Applicant, pond 34 on Allow’s land does support GCN (‘Metapopulation 6’ on Figure 8.35).  


As the majority of land within 500m of this pond is owned by Allow, a review of the draft 


licence Method Statement is required to determine where compensation for habitats used 


by Metapopulation 6 will be sited (if not on Allow's  land, yet still assumed to benefit the 


population affected as detailed in Section 3.5.6 of the Applicant’s Environmental Mitigation 


Approach (November 2020)). 


2.3 The Proposed Location for Mitigation 


(a) Figures 8.28 and 8.29 of the ES, plus the results obtained through the 2020 survey (Figure 


8.35), show that historic, and current, known presence of Great Crested Newt is greatest 


to the east of the proposed scheme. However, compensatory ‘ecological ponds’ will be 


created to the west of the scheme. 


                                                      


5 https://www.gov.uk/government/publications/great-crested-newts-apply-for-a-mitigation-licence 


6 The ExA is referred to the CAH submissions in particular paragraph 5 of the CAH written submissions above.  
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(b) Based on the known local distribution of GCN being to the east of the scheme, the 


locations of the proposed ‘ecological ponds’, and their potential to maximise ecological 


benefits/opportunities, is questionable. When the Applicant is aware of known populations 


of a European Protected Species to the east of the scheme, measures known to benefit 


such a species (e.g. ponds), would also be best located to the east of the scheme. This 


is the case even if the scheme does not directly affect ponds supporting GCN. 


(c) It is still recommended that the siting of mitigation is re-visited and re-located to the east 


of the scheme. This is especially relevant for ecological ponds EP05 and EP06 on Plot 


5/2.  They will be isolated from known GCN populations by the Link Road.  As there is a 


known GCN population in pond 34 (to the east of the scheme on Allow’s land), siting 


ecological ponds to the west, where they are unlikely to benefit the species being affected 


around Lower Pool (e.g. bats and GCN) needs review. 


3. The Effect on Woodland 


3.1 Two points were raised regarding the perceived/potential effects on woodland and how this 


contributes to calculations regarding the amount of woodland creation (across the scheme) 


required in compensation: 


(a) The perceived effects on Ancient Woodland; and  


(b) A 5m buffer within retained woodland used to calculate additional woodland planting 


requirements. 


3.2 As mentioned in the Applicant’s report Environmental Mitigation Approach (8.11, November 2020), 


effects on land within 15m of Ancient Woodland are being compensated for on a 7:1 planting ratio 


and compensation planting is required for Nitrogen deposition impacts on a 1:1 ratio.  


3.3 Regarding the latter point, Natural England in their Statement of Common Ground (8.8 P(B)) state 


“Natural England is not aware of any set mitigation for nitrogen deposition impacts on ancient 


woodlands. We would advise that compensatory planting along with management improvements 


would be appropriate compensation in the circumstances. What ratio should be used should be 


considered in relation to the potential impact both alone and cumulatively, whether the site is 


currently exceeding nitrogen deposition levels and evidence of whether the woodland is already 


being impacted by nitrogen deposition” 


3.4 As raised in the Representation for Deadline 2 (17th November 2020), we would seek 


confirmation/clarification regarding impacts relating to Nitrogen deposition, and the need to 


compensate for these, given the Ancient Woodlands’ proximity to existing motorways; with 


Whitgreave’s wood being c. 20m from the M54 and the Ancient Woodland at Brookfield Farm being 


c.100m from the M6. At present it appears that the calculations have not accounted for the facts 


that the scheme comprises a Link Road between two existing motorways, not a new road in the 


area, plus it has been designed to reduce congestion, meaning fewer cars will be sat idle and 


releasing exhaust fumes. Accordingly, the calculations should be updated to define the net 


increase in Nitrogen that will be experienced by the woodlands and the ecological effects (if any) 


that would be anticipated. 


3.5 We also seek clarification that activities within 15m of Ancient Woodland involve construction 


activities or habitat creation works. As there is no loss of Ancient Woodland and plans largely 


indicate only habitat creation within 15m of the edge of the woodlands, it is unclear what impacts 


(if any) are actually being experienced and if compensation is actually required. 


3.6 The Applicant is also using a novel technique when assessing impacts on retained woodland.  


Although we appreciate that newly-exposed woodland edges will experience some changes (e.g. 
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increased light penetrating and exposure to wind), the need to compensate for this, and the amount 


of compensation required, has not been justified. The Applicant appears to be stating that 5m has 


been used as the distance over which deleterious effects will be experienced.  As such, the linear 


measurement of exposed edges of retained woodlands has been multiplied by 5m to determine 


the amount of ‘compensatory’ planting required.  Reports from the Applicant indicate that this 


method appears to be based on BS58377 and in the use of Root Protection Areas (RPAs). 


However, RPAs are just that, zones to protect roots from construction activities (which can largely 


be managed through an appropriate Construction Environmental Management Plan). They are not 


to be used as a blanket approach to calculate the quantum of compensatory planting required. The 


Applicant has not provided figures to show the areas of newly-exposed, retained woodland, nor 


justification for the method applied. As such, the need and appropriateness of this undertaking 


should be reviewed as it has implications for the amount of woodland planting required across the 


entire scheme (and could affect the amount of woodland planting at EW08 on Plot 5/2). 


3.7 It should be noted that the zones identified for planting around the Ancient Woodland sites, to act 


as buffers/protection, are nonetheless ecologically desirable. As such, these areas could/should 


still be planted, as these will deliver ecological benefits, but these areas of planting could/should 


be seen to relate to general woodland impacts along the scheme, not compensating for effects on 


Ancient Woodland that may not necessarily require compensating. 


4. The Effect on Bats and Associated Mitigation 


4.1 Based on a review of the evidence provided by the Applicant, and as discussed in previous 


representations, it is considered that proposed habitat creation measures on Plot 5/2 of the scheme 


are inappropriately located. Furthermore, they will: 


(a) not deliver the ecological benefits reported in the Environmental Statement 


(b) not benefit the species/individuals being affected by the scheme (for which they are 


proposed) 


(c) not maximise biodiversity opportunities in line with the National Policy Statement for 


National Networks. 


4.2 Key Points 


(a) 39.6% of Lower Pool Site of Biological Importance (SBI) will be lost to the scheme. The 


SBI supports bat roosts (Figure 8.17 of the Environmental Statement) and areas of High 


and Moderate levels of bat activity (Figure 8.18). Measures to compensate for impacts on 


bats include habitat creation on Plot 5/2; 


(b) Woodland EW08 on Plot 5/2 is being proposed with ‘a primary purpose of nature 


conservation and biodiversity’ (paragraph 3.9.4 of 8.11 Environmental Mitigation 


Approach, November 2020).  This, and associated Ecological Ponds EP05 and EP06, are 


to compensate for habitat loss within Lower Pool and are to be ‘provided as close as 


possible to the location where effects have occurred and benefit the same habitats and 


species as those affected’. However, this compensatory habitat will be disconnected from 


the SBI by the proposed Link Road which will act as a major barrier for bats; 


(c) The Applicant is providing supplementary planting to Hilton Road overbridge, stating that 


this will allow bats to access compensatory habitats on the other side of the Link Road; 


                                                      


7 British Standard 5837: Trees in relation to design, demolition and construction. 2012 
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(d) However, the area which will become Hilton Lane overbridge has already been shown 


through baseline surveys not to be a significant commuting route for bats (Crossing Point 


survey location C on Figure 8.15 of the Environmental Statement). This is key as bats are 


faithful to existing foraging routes and hence are unlikely to readily adopt a new route; 


(e) Furthermore, baseline Bat activity was Low/Absent in Plot 5/2, as shown on Figure 8.18 


of the Environmental Statement, indicating that it is not an area currently used by bats to 


any significant degree; 


(f) Drawing Number TR010054/APP/2.10 of the Environmental Statement, plus information 


provided by the Applicant in the hearing, indicates that the Hilton Lane overbridge will be 


a non-vegetated ‘hop-over’ (spanning the Link Road, a dual carriageway). The definition 


for a ‘hop-over’ in the Defra research report WC10608, cited by the Applicant in the hearing 


and in the bat appendix of the Environmental Statement, is one where ‘mature trees 


overhang the road so that their crowns bridge the gap above the road’ (Section 6.3, page 


51). It has not been demonstrated how this would be achieved for a dual carriageway. 


The example cited in WC1060 is for ‘narrower roads’ and even then it was considered 


‘untested and unlikely to be suitable for species that fly below the tree canopy’ (such as 


those recorded during baseline surveys for the Link Road). 


(g) WC1060 also concluded that an unvegetated overbridge, as indicated on drawing  


TR010054/APP/2.10, was not effective in guiding bats safely over the road in the study 


(Section 6.3, page 50). Furthermore, the only overbridge structure considered effective 


was a relatively wide (30m) green bridge, which is far-removed from the design provided 


by the Applicant.  


(h) Evidence has not been provided by the applicant that such a non-vegetated structure, not 


sited on a significant commuting route, will safely facilitate access between bats in 


retained portions of Lower Pool SBI to the east of the scheme and compensatory 


planting/habitat to the west of the scheme; 


(i) Best practice principles (Section 7.2, page 56) arising from report WC1060 include: 


(i) Crossing structures should be placed on the exact location of existing crossing 


routes: it is our opinion that this has not been demonstrated by the 


Applicant. 


(ii) Over-the-road-structures such as green bridges should be planted with 


vegetation: it is our opinion that this has not been demonstrated by the 


Applicant. 


(iii) Green bridges should be of sufficient width: it is our opinion that this has not 


been demonstrated by the Applicant. 


(j) Based on the information provided by the Applicant in the Environmental Statement and 


at the hearing, there is no evidence to suggest that bats will use Hilton Lane overbridge 


to safely access compensatory habitats on Plot 5/2. As such, compensation in its current 


form is not sufficient to offset effects experienced by the local bat population. Bats are 


                                                      


8 Defra Report WC1060 Development of a cost-effective method for monitoring the effectiveness of mitigation for bats crossing linear transport 


infrastructure. Final Report 2015 
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likely to either not access/use Plot 5/2, or risk collision with vehicles by crossing the Link 


Road at other areas other than the overbridge9 


(k) As discussed in previous representations (e.g. Written Representation by Allow by 


Deadline 1), compensatory planting to the west of the scheme is not considered 


appropriate and will not deliver all the ecological benefits predicted in the Environmental 


Statement.  Conversely, habitat creation to the east of the scheme would maximise 


biodiversity opportunities (in line with paragraph 5.33 of the National Policy Statement for 


National Networks) for bats and other species (by creating coherent ecological networks 


in combination with the retained portion of Lower Pool SBI and the woodland fragments 


to the east of the scheme). In terms of bats, and the success of any proposed 


compensation, all known roosts are to the east of the scheme (Figure 8.17 of the 


Environmental Statement), with none identified to the west, plus bat activity levels are 


greater to the east of the proposed scheme, within Lower Pool Site of Biological 


Importance (Figure 8.18). 


(l) Therefore, compensatory planting and habitat creation to the east of the scheme has a 


greater probability of positively benefitting the local bat population, offsetting effects 


experienced by the scheme and maintaining the Favourable Conservation Status of the 


bat populations affected, whilst removing additional risks (and collision related mortality) 


associated with bats having to cross the scheme to access compensatory planting. 


(m) Indeed, in the absence of the provision of these measures, it has not been demonstrated 


that the Favourable Conservation status of bats will be maintained, as required by the 


Conservation of Habitats and Species Regulations10. 


4.3 Further discussion 


(a) The key points above are expanded on below as part of a further discussion. 


(b) Baseline surveys for the Environmental Statement confirmed bat roosts, and areas of 


High and Moderate bat activity, in Lower Pool (SBI).  This area will be to the east of the 


proposed scheme once constructed.  The Applicant is proposing to compensate for this 


loss of habitat (~40% of the SBI) by creating ponds, woodland and grassland on Plot 5/2, 


to the west of the proposed scheme. Whilst being ‘as close as possible to the location 


where effects have occurred’, it is considered unlikely that habitat creation, isolated to the 


west of the scheme, by the scheme itself, will ‘benefit the same habitats and species as 


those affected’ (as reported by the Applicant).  


(c) Bats are identified as a key recipient of the habitat creation measures.  However, baseline 


surveys did not identify any significant levels of bat activity on Plot 5/2. Discussions around 


bat activity in the general area mention the findings of ‘Transect 5’ (shown on Figure 8.16 


of the Environmental Statement).  However, this transect incorporates Lower Pools SBI 


as well as Plot 5/2.  As such, differentiating between activity recorded in lower Pools and 


on Plot 5/2 is difficult given the data provided.  Furthermore, Figure 8.15 shows that no 


static/automated detector was deployed on Plot 5/2, which would have provided better 


information about bat use in this specific area.  Given Plot 5/2’s proximity to the SBI, where 


bat activity would have been predicted during survey design, plus the potential for Plot 5/2 


                                                      


9 Abbott, I.M., Butler, F., Harrison, S. (2012). When flyways meet highways – The relative permeability of different motorway crossing structures to 


functionally diverse bat species. Landscape and Urban Planning 106: 293-302 


10 Conservation of Habitats and Species Regulations 2017. Regulation 9(3) “Without prejudice to the preceding provisions, a competent authority, in 


exercising any of its functions, must have regard to the requirements of the Directives so far as they may be affected by the exercise of those functions” 
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to be used as a site for future habitat creation, the absence of standalone transects or 


static/automated detectors on Plot 5/2 is considered a methodological flaw. 


(d) Although the bat activity data, as presented, are difficult to distinguish between Plot 5/2 


and Lower Pools SBI, Figure 8.18 shows High and Moderate levels of bat activity in Lower 


Pools SBI and an apparent area of Low bat activity in the south-eastern corner of Plot 5/2.  


This would imply that no other bat activity was recorded around Plot 5/2, indicating the 


absence of bat activity over the majority of Plot 5/2. The area of low bat activity at the 


southern end of Plot 5/2 is possibly due to the proximity of Lower Pool SBI and the fact 


that trees from the SBI overhang Dark Lane (a narrow country lane).  As such, bats can 


access it easily using existing features. 


(e) Crossing Point studies (Figure 8.15 and Paragraph 5.2.26 of Appendix 8.7) have shown 


that Hilton Lane is not a significant commuting route for bats.  No Crossing Point surveys 


were undertaken at the southern end of Plot 5/2, despite low levels of bat activity being 


recorded. As such, it is not known if bats are crossing further south, from Lower Pools into 


the south-eastern corner of Plot 5/2. This has two implications for the scheme:   


(i) Firstly, the only way for bats to access compensatory planting on Plot 5/2 is to 


use the proposed Hilton Lane overbridge (as discussed by the Applicant). It has 


been shown that this crossing structure is not on a known, significant commuting 


route for bats.  As such, this goes against the principles in Defra report WC1060 


and the Applicant has not provided any evidence that this overbridge will safely 


facilitate access.   


(ii) Secondly, if bats are crossing into Plot 5/2 further south, they may continue to 


use this route once the scheme is operational, putting them at risk of collision 


with vehicles.  Continued use of such routes was demonstrated by Abbott et al 


(2012). 


(f) The Applicant is providing supplementary planting to the Hilton Lane overbridge.  


However, the overbridge itself appears to be an unvegetated structure, described by the 


Applicant in the hearing as a ‘hop-over’. This goes against best practice principles for bat 


mitigation design, as set out in Defra report WC1060.  There has been no evidence 


provided that an unvegetated structure, over a dual carriageway, not on a significant 


commuting route for bats will safely facilitate access across the Link Road.  As such, there 


is no evidence to suggest that bats will be able to access the proposed habitats on Plot 


5/2 and benefit from them.  As such, if ~40% of the habitat within Lower Pools SBI is being 


lost, and bats cannot access the habitats on Plot 5/2, how can the Applicant demonstrate 


that there will be no significant impacts on the local bat population due to the scheme? 


(g) Planting to the east of the scheme, in areas with known bat roosts and existing levels of 


High bat activity, removing the need to cross the Link Road, would directly benefit those 


animals specifically affected by the scheme, whilst reducing adverse effects and removing 


risks associated with vehicle collisions. 


4.4 Letter of No Impediment - Bats 


(a) It is acknowledged that Natural England has reviewed a draft licence Method Statement 


for the scheme and issued a Letter of No Impediment (LONI) regarding bats. Whilst 


respecting that this review is not the same as a formal licence determination, there were 


still substantial amounts of data available to guide the Method Statement at the time of 


writing and, as such, to be reviewed. 
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(b) Natural England has published advice on how it applies the ‘Three Tests’ to licence 


applications11 for European Protected Species such as bats. Under Part 5 of the 


Conservation of Habitats and Species Regulations (2017), licences can be issued if they 


demonstrate that ‘there is no satisfactory alternative’ and ‘that the action authorised will 


not be detrimental to the maintenance of the population of the species concerned at a 


favourable conservation status in their natural range’. 


(c) When considering ‘satisfactory alternatives’, although normally relating to the 


action/development itself, Natural England does state that ‘Natural England also expects 


the applicant to demonstrate that they have taken reasonable steps to minimise the 


impacts of a development on a European Protected Species. These steps or measures 


might include (for example) alternative timing of actions, development designs and 


layouts, and sites’ (paragraph 29 of Natural England’s guidance on the Three Tests). 


Given that the Applicant is proposing to use an unvegetated structure, not sited on a 


significant commuting route, we would strongly suggest that other ‘suitable alternatives’ 


(certainly in terms of development designs and layouts) exist which would reduce impacts 


on the European Protected Species (bats) in Lower Pool SBI. Furthermore, suitable 


alternatives in terms of ‘sites’ for habitat creation exist to the east of the scheme, which 


would provide benefits to bats above those potentially delivered by habitat creation to the 


west of the scheme. 


(d) The scale at which Favourable Conservation Status is reviewed/discussed is still debated 


(with some suggesting it is at the Member State level). However, to be meaningful at the 


licence application stage, one must review the effects on the population affected by the 


action/development. Indeed, in the Natural England advice on the Three Tests, the first 


paragraph in the Annex states ‘Natural England generally applies the Favourable 


Conservation Test (FCS) at a local level and licensed mitigation will be expected to attain 


at least a minimum of maintaining the local population levels of the species concerned’. 


Given that ~40% of the habitat used by bats in Lower Pools will be lost, and that 


compensatory planting is unlikely to be used by bats based on the evidence provided to 


date, there are serious doubts whether the Applicant can argue (and Natural England 


conclude) that the Favourable Conservation Status of the several bat species within 


Lower Pool SBI will be maintained. 


(e) As agreed in the hearing, the Applicant should provide the Method Statement submitted 


to Natural England as part of the LONI process.  Based on the evidence received and 


reviewed to date, we question, even when applying proportionality and acknowledging 


that ‘reasonable’ steps should be taken, how two of the Three (licensing) Tests in respect 


of bats could have been satisfied. Especially when suitable alternative sites for 


compensatory planting are present to the east of the scheme, which would not require the 


bats to cross the Link Road to access it (and be exposed to collision related mortality – a 


key risk which has not been addressed by effective mitigation in the form of the provision 


of a green bridge or similar).  


 


                                                      


11 WML-G24 (01/11) European Protected Species and the Planning Process: Natural England’s Application of the ‘Three Tests’ to Licence Applications 
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M54 TO M6 DCO Issue Specific Hearing 1 Biodiversity and Cultural Heritage 


Cultural Heritage 


1. RPS have been instructed by Allow to review proposals for the compulsory acquisition of its land 


including the alternative land offered to the Applicant owner by Allow to the ease over the 


permanent acquisition of land in Allow's ownership to the west.  


2. The agenda items for the Issue Specific Hearing 1 are set out below together with a written 


summary of the oral representations made by Mick Rawlings, Technical Director, Historic 


Environment, RPS ('Allow's Heritage Consultant'). 


Item 7: The need or otherwise for trial trenching to inform conclusions on the effect on buried 


remains 


1. Is there evidence to challenge conclusions and demonstrate need for further pre decision 


evaluation over and above the desk top study, trial pits, bore holes and geophysical survey 


evidence presented in the ES? 


(a) There is no evidence to challenge the conclusions, but it is good practice to carry out trial 


trenching at the pre-decision stage wherever possible in order to ground-truth the results 


of the desk-based work and the geophysical surveys.   


(b) The geophysical surveys on Allow’s land on the western side of the scheme are 


inconclusive – this is discussed in more detail in paragraphs 2.48 – 2.56 of the RPS report 


and also Survey Areas 3 and 6 in the Geophysical Survey Report which is Appendix 6.3 


of the ES. 


(c) Allow’s heritage consultant is working on a current DCO application where the 


geophysical survey was carried out at PEIR stage and is now undertaking trial trenching 


to inform the ES for full submission. 


(d) He is also involved with another DCO application (for the Thurrock Flexible Generating 


Plant in Essex  - DCO Examination Ref. ENO10092) where the ExA has paused the 


Examination until the applicant has carried out the trial trenching that had been requested 


by the statutory consultees.  


(e) The Applicant considers that the assessment of effects on archaeological remains is 


robust and the strategy has been agreed with the County Archaeologist for Staffordshire.  


All known archaeological remains within the scheme boundary are of low value and it is 


unlikely that any remains of high value are present.  Allow’s Heritage Consultant disagrees 


with the conclusion that the assessment is robust.  The trial trenching which is now 


planned for the early part of 2021 could and should have been undertaken prior to the 


assessment presented in the ES.   


2. Consequences of the effect of lack of trial trenching at this stage. 


Potential consequences should remains be discovered in later stages and effect on other 


mitigation proposals. 


(a) The main consequence is that the presence/absence of significant buried archaeological 


remains within the scheme has not been established to an appropriate level of confidence. 
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(b) The worst-case scenario is that buried archaeological remains are found and are of such 


significance that they are required to be preserved in situ.  This would necessitate 


changes to the scheme design that could impact for example on the proposed 


environmental mitigation areas or on buildability.  This could affect the proposed mitigation 


planting and borrow pit on Allow’s land. 


(c) Whilst it is possible to preserve archaeological remains in situ beneath a road 


embankment, this is unlikely to be an option for areas of woodland planting and certainly 


not in areas of cutting for construction or for borrow pits. 


(d) The Applicant has maintained that changes could be made to the scheme at detailed 


design stage if preservation in situ of archaeological remains is required – this could 


include importation of material if a borrow pit could not be excavated. 


(e) The point here is that if the trial trenching had already been done pre-submission then 


there would be no need for further design changes in respect of archaeology. 


Item 8: Has the significance of Hilton Park been correctly identified 


3. What is the association with Humphry Repton and whether he influenced the design of the 


park. 


(a) The association with Humphry Repton remains unclear.  It is acknowledged in the DCO 


application but never clarified and there does not appear to have been any attempt by the 


applicant to find out more on this issue.  


(b) A more detailed appraisal is presented in paragraphs 2.6 – 2.16 of the RPS report. 


Information provided by the Applicant includes Appendix 6.5 of the ES which is entitled 


‘Further information on Hilton Hall, including photos from Hilton Hall’ but is actually all 


about Hilton Park and not really anything to do with the Hall. 


(c) Key points are: 


(i) The illustration of Hilton Hall by Repton which appears in the 1796 edition of 


Peacock’s Polite Repository 


(ii) A reference to a Repton Red Book held by the Vernon family (former owners of 


Hilton Hall) – this appears in the work of the renowned garden historian Cherry 


Ann Knott.   


(d) No attempt has been made by the Applicant to review the papers held by the Vernon 


family, or the Vernon papers held at the Staffordshire Record Office, or any archive 


material held at Hilton Hall, or any contact with Cherry Ann Knott or the Garden History 


Society.  Consequently the Applicant’s research into the history of the park and the 


association with Repton is very weak given the extent of the impact here. 


4. What is the likely date for the construction of Lower Pool and associated planting and is 


there any evidence that this could be associated with Repton. 


How would a change in the view of the significance of Hilton Park affect the overall 


assessment of the effect of the scheme and the overall conclusion in the ES 


(a) Lower Pool and the associated planting (The Shrubbery etc) were established in the 


period 1796 – 1816.  Repton had produced an engraving of Hilton Hall which was 


published in 1796, showing that he had visited the park before or during that year.  The 
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1816 OSD clearly shows Lower Pool and the associated planting, also the perimeter tree 


belts around the park.  Repton died in 1818, so this puts the establishment of Lower Pool 


and the associated planting within the time at which he was designing landscape gardens 


for numerous wealthy landowners.  The pool and the planting fits with the style for which 


Repton is most renowned. 


(b) This map is not included within the review of the park presented in Appendix 6.5 of the 


ES and chapter 6 of the ES.  In the assessment of the 20th century development of the 


park within Appendix 6.5, it is stated that the Lower Pool is ‘first depicted on the 1842 


Tithe Map’ – paragraph 4.1.1 of Appendix 6.5.  This statement is clearly incorrect - the 


Lower Pool is actually clearly depicted on the 1816 OSD. 


(c) A confirmed Repton landscape scheme would increase the significance of the park. 


(d) The Applicant has not provided any explanation of the absence of the 1816 OSD from 


their baseline review of Hilton Park, nor have they queried the importance of this in the 


understanding of the potential link to Repton.  


(e) With regard to the assessment of impacts and effects at Hilton Park, this is further 


discussed in paragraphs 2.24 – 2.40 of the RPS report.  Chapter 6 of the ES appears to 


present an assessment of the impacts and effects of the new road but does not then go 


on to include the additional impacts (on the park) arising from the mitigation planting.  


These impacts include the coalescence of the western perimeter tree belt with the new 


planting.  The assessment presented within Chapter 6 does not include any mention of 


the impact arising from the severance of the former principal (western) access road  from 


Lower Lodge etc and indeed this issue is not mentioned in Chapter 6 of the ES.  


(f) Responding to oral evidence presented in the session on biodiversity – Mr Oakley 


(AECOM) claimed that after consultation with Historic England it was ‘not possible’ to 


move the mitigation planting from the west side of the road to the east, and Amy Jones 


(AECOM) stated that mitigation planting on the east side would result in ‘far worse 


impacts’ on not only the historic park but also the hall and the conservatory, both of which 


are Grade I listed buildings. 


(g) There is no evidence in the submission to support those comments – reference is to the 


draft SoCG with Historic England – ‘Historic England would look for retention of form of 


features within retained historic park such as the historic boundary of Lower Pool/The 


Shrubbery, and they would prefer not to extend the woodland into the open parkland 


between The Shrubbery and the Hall’.  With regard to the first part of this sentence, the 


outer perimeter tree belts are also features of the retained historic park, thus Historic 


England would support retention of these features.  With reference to the second part of 


the sentence, Historic England has expressed a ‘preference’ for the planting to go on the 


west side of the road – but nothing here says that planting on the east side is ‘not possible’ 


or ‘would lead to far worse impacts’. 


(h) There has been change within the historic park on the east side of Lower Pool since the 


mid-20th century – this has included the establishment of Middle Pool and Upper Pool and 


additional planting such that the character of the former open parkland has changed.  As 


recently as the mid-1950s there was clear visibility of the hall from the bridge over Lower 


Pool but this is no longer the case.  Allow could plant trees in this land at any time if they 


wished to do so. 






Application by Highways England for M54 to M6 Link Road 

Response to The Examining Authority’s 2nd Written Questions and requests for information (ExQ2) Issued on 4 Dec 2020 

Response Deadline D4 8th Jan 2021

Responses From: Allow Ltd



2.0.1 The effects of the Proposed Development

In its response to ExQ1.0.6 [REP1-036] the Applicant has set out what it considers to be the main benefits and adverse effects of the Proposed Development.  

(a) Do the Interested Parties agree with these lists? 

(b) If not, please set out what you consider them to be, and provide justification for your view. 

Please note: This question does not relate to issues of Compulsory Acquisition or Temporary Possession and responses should not address these matters



The main adverse impacts of the Scheme are identified in the Applicant’s response as a) Impacts on habitats and ecology - although it should be noted that these are all being mitigated as far as possible so that the Scheme delivers no net loss in biodiversity.

To be more accurate we would question the point that the Applicant has left the impact described as ‘impacts on habitats and ecology’.  We are questioning the effectiveness of mitigation and compensation to remove/offset the impacts.  Similarly, ‘no net loss’ of biodiversity is not the same as adequate and appropriate mitigation.  It means, in the sense of this project, that habitat created will equal the amount of habitat lost.  However, this does not mean that all ecological effects are mitigated.  Take bats for example, it is accepted that habitat is being created, but it is on the wrong side of the scheme and an unsuitable crossing structure is proposed to enable bats to reach it.  Therefore, those bats will still be adversely affected and the effects are not properly mitigated.  However, there will be ‘no net loss’ of habitat.



2.3.1 Biodiversity, Ecology and Natural Environment

Could the Applicant and Allow Limited please include as part of their Statement of Common Ground information as to the areas of the various habitats and species. This should be provided on drawings based on survey or Ordnance Survey data, setting out clearly the areas where there is agreement and the areas where there is disagreement. This should be accompanied with a schedule explaining the differences and why the parties hold the view they do.  

Comments provided in Document to be appended to SOGC.











2.6.4 Planting in Vicinity of Lower Pool

Planting in vicinity of Lower Pool 

(a) In their representations at D3A [REP3A-001] Allow Limited state “It is asserted that visual screening can be achieved with less planting in 4/20c and that the area of woodland mitigation on plot 4/20c should be reduced.” Could Allow Limited please evidence this assertion, taking into account that the Applicant is of the view that the reasoning for the mitigation is multi-faceted and not just for ecological or cultural heritage reasons. 

(b) Could Allow Limited and the Applicant in their joint draft Statement of Common Ground please set out the differences between the two parties both described and in drawings.

  

4/20C

Plot SW06 on Environmental Masterplan Mitigation Breakdown, is proposed to screen views from Dark Lane.  This is to address the distant views of the double roundabout and slip roads to the south of the scheme, near J1. There will be screening immediately adjoining the base of the embankments at those locations with EW 10, 11, 12 & 13.  It is assumed therefore the purpose of SW06 is to offer some near distance screening for the residences of Dark Lane.  We would pose the question of whether a woodland strip of 22m to 25m in width, (widening to approximately 65m in the south eastern corner adjoining the motorway,) is necessary to achieve this.  It is suggested, and more conventional for, the screening planting to be a narrower width of approximately 10m which should still provide the required level of screening.  It is proposed that a new hedge EH 14 would also be planted along the southern edge of the track that runs from Lower Lodge, and another along Dark Lane itself at SH08, therefore these would also afford some additional screening at a lower height level. 

We have not seen any ecological justification for planting on 4/20C, therefore would suggest that this middle distance planting could be reduced in width to 10 m to reduce the area of productive agricultural land taken from Allow Ltd.

Plan 1 attached illustrates an alternative 10m width of planting alongside the Lower Lodge driveway.



2.7.3 Replace metal fencing

Residents have requested that action is taken to remove/replace the existing metal fence in the vicinity of Lower Pool and Dark Lane. Has this been considered and assessed and any impediments identified to improve the appearance of the area?



Allow have confirmed that they are open to suggestions to alter the fence provided that a replacement adequately addresses concerns regarding fly tipping and trespass.  This is due to be discussed at a site meeting rescheduled for January 2021.

 











2.12.2 Employment

In their Written Representations [REP1-091] paragraph 8.1 to 8.16 Allow Limited have set out what it considers to be the effects on employment. While it has made various comments, it is not clear how many full-time equivalent workers would be affected by the Proposed Development. The ExA requests a precise number, described by where they are employed.

Allow Limited’s business is at a time of transition as there has been a restructuring of management responsibilities from the previous managing director to his son, in early 2020.  The directors had planned for this period of reinvestment, expansion and improvement before the road scheme became a certainty and the road scheme will have a significant detrimental impact upon not only the physical property but also the business proposals and future enterprises of the estate business.



Allow’s business comprises a number of elements:



1)	A farming business mostly produces a grass crop which is harvested for hay or sold for grazing.  The hay is sold within the equestrian centre.  Additionally, straw is traded through the agricultural yard at Hilton Park, including some haulage to Isle of Man based buyers. 



2)	An equestrian centre with extensive stabling and indoor arena.  The enterprise includes horse livery including DIY as well as full and part-time livery (where horse owners pay Allow for their staff to look after their horses on owners’ behalf.)  The arena is hired out on an hourly basis or for whole day shows and events.  Some shows /competitions are hosted and run by Allow.  



Equestrian centre is undergoing a period of improvement with an increase in horse numbers, events held and the proposed reopening of the café and bar at the arena. 



In previous years the equestrian centre also had an equestrian cross country course around the estate where they would run horse trial events and course hire.  Allow has plans to rebuild its cross country course and business of horse trials in the near future and to include farm rides along with horse trials and clinics, which would provide further employment opportunities as well as services that would benefit the local population.  The land around the pools and forestry trails are where these activities used to take place and they are required to make the rebuilt business successful again.  The loss of land to the scheme will restrict the scale of the enterprise.



3)	The business has 3 fishing pools which are let annually to 3 fishing clubs/syndicates with a wide membership of around 300 members in total. Each club/syndicate is responsible for the running of the syndicate so we estimate that the loss of the Lower Pool will result in the loss of approximately one half of a full-time equivalent worker.





4) A regular car boot sale is held on plot 5/2 (and 5/25) throughout the Spring to Autumn months. Dark Lane Car Boot is operated under licence by a company called Market Promotions Limited. Each day of a car boot event, it provides employment for at least 10 local people, with 6 permanent employees and more part time.  Typically, the event has 300 – 400 sellers and trade stands such as mobile butchers, with 2500 to 4000 visiting cars through the gates.  Each event also provides work for 10 catering vendors on site, such as burger vans and donut vans.  This all provides a valuable income for the sellers as well as for the employees working on site.  The cessation of the car boot events (on the 14 days of the year) would result in the loss of the equivalent of approximately two full time equivalent workers across the employees of the events company, catering vendors and Allow.



The loss of the car boot field will result in Allow having to assess the feasibility of running the car boot events within remaining Hilton Park land or having to cease the event in the locality, which would result in both financial losses to the local economy and Allow limited and also loss of local employment associated with the car boot events.  The land to be acquired as a result of the scheme is revenue generating for the business and the loss of the car boot sales income would have a significantly detrimental impact upon the scope for reinvestment of Allow’s wider business.



5) The estate also has a number of woods for timber production and recreation.  The impact of the scheme will force Allow to look at all options available to them including utilising their retained land for commercial timber crops.



Employees.



Allow currently employ 3 full time employees in the equestrian centre plus part time volunteers.  Additionally, there is a full time farm worker and two of the Allow directors are occupied full time in the estate.  The fishing pools and car boot facilities have direct oversight by the Allow director on site to maintain and run all facilities, as well as farming and the management of the equestrian centre.



It is envisaged that as the business plan is implemented, additional employees will be taken on including a full time groundsman and more part time employees in the equestrian centre.  The curtailment of the business not being able to utilise the whole estate and to continue use of its existing facilities including the car boot field and  Lower Pool will result in fewer employment opportunities which would otherwise have been created.  The revenue generated from those elements of the business would have been directly reinvested into the expansion of the wider business. The amount of land being lost to the road scheme is a high percentage of Allow’s total land and will result in a complete re-evaluation of the business as a whole, once the extent of land losses are clear. 



The business activities of Allow add indirect benefits to the wider local economy through fishing supplies, local retailers benefitting from increased passing trade generated by Allow’s activities and retailers at the car boot events.  Consequently, the impact of the land losses to Allow has a much wider economic impact upon the local economy.



The businesses on Allow Limited’s land provide recreational facilities to the general public, which would be seriously diminished if the current size of land purchase is approved.  Both the car boot and fishing pools are community activities and perform a vital function for the local area which cannot just be measured in financial terms.



The total number of full time equivalent workers affected by the proposed development is 8.5.
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